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 1.  TIME:  9:00   CASE#: MSC15-01326 
CASE NAME: BREWER VS. DOE 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY ALLSTATE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Granted.  The Court previously granted Allstate’s petition to confirm the arbitration award.  
Ms. Brewer apparently has appealed that order.  As Allstate acknowledges, it is arguable that, 
given the judgment on the petition to confirm arbitration, no further judgment is necessary.  
(See CCP § 1287.4 [“if an award is confirmed, judgment shall be entered in conformity 
therewith.”])  The order confirming the arbitration decision, however, does not clearly state that it 
resolves all of the claims raised in the case.  Thus, the Court grants the motion, simply to make 
clear that the previous order constituted a resolution of all issues raised in the complaint. 

Ms. Brewer’s opposition was due nine court days before the hearing, i.e., November 27, 2019. 
(CCP § 1005(b).)  She filed opposition on December 9.  Although the Court has discretion to 
decline to consider the opposing papers, it has reviewed them.  Other than asserting that the 
matter must be stayed pending her appeal of the order confirming arbitration decision (see 
discussion above), the opposition largely re-argues matters raised and considered in the context 
of the petition to confirm the award. 

 

  

  2.  TIME:  9:00   CASE#: MSC17-01059 
CASE NAME: GIANT DEVELOPMENT  VS.  J.H. FITZMAURICE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CARONE & COMPANY, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Carone & Company, Inc. 
(“Defendant” or “Carone”). The Demurrer relates to Plaintiff J.H. Fitzmaurice, Inc. (“Plaintiff” or 
“JHF”)’s First Amended Complaint (“FAC”). The FAC pleads causes of action for (1) breach of 
contract; (2) express indemnity; (3) equitable indemnity; (4) negligence; and (5) contribution. 
All but the fourth cause of action are alleged against Carone; Carone demurs to the first cause 
of action pursuant to CCP § 430.10(f). 

For the following reasons, the Demurrer is sustained, without leave to amend. 

Request for Judicial Notice 

Plaintiff requests judicial notice of the dockets in Contra Costa Superior Court Case Nos. C17-
01059 and C17-00741 as well as case management order no. 1 in the instant case. The 
Request is unopposed. The Request is granted. Evid. Code §§ 452, 453. 

Analysis 

Breach of Contract 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the 
contract, (2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and 
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(4) the resulting damages to the plaintiff.” Oasis W. Realty, LLC v. Goldman (2011) 51 Cal.4th 
811, 821. 

This Court previously sustained a demurrer to this cause of action in the original Complaint on 
the grounds that JHF failed to plead it with adequate particularity. In that order, the Court stated 
that “JHF must have at least some facts at its disposal. JHF must allege, at least in general 
terms, how Carone breached the parties’ subcontract.” 

Despite the opportunity to amend, JHF has provided little detail regarding Carone’s breach. 
JHF’s allegation that “Defendants breached the Subcontracts by, among other things, failing to 
perform all work ‘in timely, faithful and strict compliance with [the] Subcontract and the entire 
Subcontract Documents’” (FAC at ¶ 48) is insufficient. 

The Demurrer is sustained, without leave to amend. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-01600 
CASE NAME: TOVAR  VS.  NIR WEST COAST 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS SETTLEMENT 
FILED BY JAVIER VEGA TOVAR, EDGAR RAMIRES 
* TENTATIVE RULING: * 
 

Hearing required. 

Plaintiffs Javier Tovar and Edgar Ramires move for approval of their class action and 
PAGA settlement. 

Background: 

The original complaint was filed August 25, 2017.  The operative Second Amended 
complaint includes seven causes of action:  failure to pay minimum wages, failure to pay for all 
hours worked, failure to pay overtime wages, failure to provide meal periods, waiting time 
penalties, failure to provide accurate wage statements, and failure to provide timely wage 
statements.  The First amended complaint, filed August 7, 2018, added a cause of action for 
civil penalties under PAGA.  The second amended complaint, filed October 22, 2019, after the 
settlement had been reached, added a cause of action for failure to provide rest periods. 

The agreement, reflected in a “Joint Stipulation of Class Settlement,” provides a 
settlement class consisting of construction employees performing roofing work during the Class 
Period (August 25, 2013 to November 1, 2019), consisting of 204 persons.  A gross settlement 
of $485,000, non-reversionary (including a credit for $5,000 for money already paid to some 
employees), will be paid to the Settlement Administrator.  (Stipulation, Par. 14(c).)  The gross 
settlement amount, however, will be paid over time: $40,000 paid by October 1, 2020, followed 
by 36 payments of $10,000, paid on the 15th of the month each month after preliminary 
approval is entered.  In the event of non-payment, “[p]laintiff will have the option to file a 
Stipulation of Judgment with the Court if Defendant has failed to make timely payments of the 
monthly settlement amount for three (3) consecutive months and after Plaintiff have given 14 
days’ written notice to Defendants of the default.”  (Stipulation, Par. 14(d).)  An additional 
payment of $80,000 is to be paid later based on Defendant’s income during 2019, 2020 and 
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2021, to be paid after filing of tax returns for those years.  (Stipulation Par. 14(d)(1).)  The 
employer’s share of payroll taxes on the wage portions of the payments will be paid by 
Defendant, separate from the gross settlement amount.  (Stipulation Par. 14(e).) 

PAGA penalties would be $24,000, resulting in a payment to the LWDA of $18,000.  A 
class representative incentive payment to Mr. Tovar only would not exceed $10,000.  Settlement 
administration costs are estimated at $20,000, and shall not exceed that amount. (Stipulation, 
Par. 14(i).)  Litigation costs would not exceed $19,000.  Attorney fees would not exceed 30% of 
the fund, i.e, $145,000.  The net recovery for class would be $272,500. 

The notice to the class is provided, and the class members will not be required to file a 
claim.  Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  (Stipulation, Par. 28.)   

Checks would be mailed to the class members in three installments.  The first would be 
paid within seven days after the settlement fund reaches $160,000.  (Stipulation, Par. 25.)  (This 
would appear to be one year after preliminary approval.)  A second installment would be paid 
within seven days after the settlement fund reaches $320,000.  The third installment will be sent 
after all installment payments have been received, i.e., 36 months after final approval.  Fees and 
costs will be distributed proportionately with each set of payments to the class.  If a check has 
not been cashed within 90 days, it would be cancelled (after sending a reminder postcard to the 
class member 30 days earlier).  (Stipulation, Par. 14(f).)  The additional funding for payroll taxes 
would be paid “at the time of each distribution.”  (Stipulation, Par. 24.)  If negotiated checks are 
less than 95% of the settlement fund, the uncashed amounts will be paid to the remaining class 
members on a pro rata basis.  (Stipulation, Par. 29.)  If greater than 95% of the fund, the 
remaining funds would be paid to the Impact Fund as a cy pres recipient.  (Id.) 

Counsel’s declaration attests that the LWDA was given notice of the proposed 
settlement at the same time the moving papers were submitted to the Court. 

Legal Standards: 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of meaning class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
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penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

Attorney fees and incentive payment: 

Plaintiffs seek 30% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 503, the 

Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether the 

percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.   

Similarly, the request for a $10,000 representative incentive payment would be 

considered at the final approval stage. 
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Discussion: 

Counsel states that the gross recovery is 17% of the value of the “primary” claim, and 

9.6% of all claims, i.e., including “the more speculative claims for missed meal and rest periods, 

and wage statements and waiting time penalties.”  Counsel provides a detailed analysis of 

calculation of the maximum value of the claims. Counsel then explains that they needed to be 

discounted, but does not explain the basis for the deep discount.  This needs to be further 

addressed. 

A somewhat unusual feature of this settlement is that the settlement funds will be paid 

over time.  There will be an initial payment, 36 monthly installment payments, and a potential 

third payment of up to $80,000.  The only provision concerning a failure to pay is that if 

defendant misses three consecutive monthly payments, plaintiff may “file a stipulation of 

judgment.”  The exact means for this, or the nature of the judgment are not specified.  Would the 

entire amount become immediately due and payable?  What if defendant misses multiple 

payments, but not three consecutive payments?  What if defendant declares bankruptcy? 

In addition, the Court is concerned that the extended time period for payment will 

increase the number of class members who cannot be contacted.   

 Counsel attests to having obtained information showing defendant’s financial situation 

reviewed last three years of tax returns (Molteni Dec., Par. 13.), none of this information has 

been provided to the Court.  The parties are directed to meet and confer concerning submission 

of the appropriate information, and a supplemental declaration may be submitted by plaintiff with 

an application for a sealing order pursuant to California Rule of Court 2.550.  The exact 

schedule for doing this may be determined in conjunction with answering the Court’s other 

questions about this aspect of the settlement.  

  Finally, if there is a potential cy pres recipient, counsel must comply with Code of Civil 
Procedure section 384, which will require that plaintiff submit an amended judgment at that time.  
In addition, pursuant to Code of Civil Procedure section 382.4, counsel for all parties shall 
advise the Court of whether they have “a connection to or a relationship with a nonparty 
recipient of the distribution that could reasonably create the appearance of impropriety as 
between the selection of the recipient of the money or thing of value and the interests of 
the class.” 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   12/12/19 

 
 

- 6 - 

 4.  TIME:  9:00   CASE#: MSC18-00743 
CASE NAME: PERRIER VS. MARY'S PIZZA SHACK 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY RORY PERRIER 
* TENTATIVE RULING: * 
 
Hearing required. 

Plaintiff moves to compel further responses to Special Interrogatories, Set Two, and 

separately to compel further responses to Request for Production of Documents, Set One.  

Each motion sets forth the basis upon which Plaintiff contends that the responses were not 

adequate, and seeks monetary sanctions.  Defendant filed no substantive response to the 

motions, but filed “non-oppositions” advising the Court that it had agreed to provide further 

responses before the motion was filed on October 25, 2019, and that supplemental responses 

were served on November 26, 2019.  Defendant also asserts that sanctions cannot be awarded 

against it because it has not “opposed” the motion.  Defendant is incorrect. 

Rule of Court 3.1348(a) specifically addresses this situation, providing:  “The court may 

award sanctions under the Discovery Act in favor of a party who files a motion to compel 

discovery, even though no opposition to the motion was filed, or opposition to the motion was 

withdrawn, or the requested discovery was provided to the moving party after the motion was 

filed.”  Failure to oppose or filing of a supplemental response “shall not be deemed an admission 

that the motion was proper or that sanction should be awarded.”  (CRC 3.1348(b).) 

Code of Civil Procedure sections 2031.300(c) (production of documents) and 

2030.290(c) (interrogatories) require sanctions, under specified circumstances, against a party 

“who unsuccessfully makes or opposes a motion to compel[.]” Under Code of Civil Procedure 

section 2023.030(a), however, the court has separate authority to impose a monetary sanction 

against a party engaging “in the misuse of the discovery process,” which is defined to include 

“making, without substantial justification, an unmeritorious objection to discovery[.]” 

(CCP § 2023.010(e).)  That section does not require opposition to a motion to compel.   

The evident purpose of the provisions of the statute and Rules of Court is to assure that 

a party cannot unjustifiably refuse to respond to discovery, put the propounding party to the time 

and expense of filing a motion to compel, and then avoid any accountability by subsequently 

supplementing the discovery responses. 

The Court also notes that in complex litigation matters, it routinely provides the parties 

with the opportunity to have an informal discovery conference with the Court before formal 

motions are filed in order to avoid this type of situation, but neither party made such a request 

here.  (CCP § 2016.080.)  

Accordingly, the Court is inclined to order as follows, but will hear from counsel at 

the hearing: 

(1) Both matters would be continued to January 9, 2020, 9:00 a.m. 
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(2) Defendant would file a response to the motions no later than December 24, 2019, 

addressing the merits of the motions and whether sanctions are appropriate; and 

plaintiff would file a reply no later than January 2, 2020;  

(3) The parties would be directed to meet and confer concerning the adequacy of the 

supplemental responses;  

(4) If the parties request an Informal Discovery Conference, the Court will consider 

continuing the motions and further briefing until after the Conference. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-00743 
CASE NAME: PERRIER VS. MARY'S PIZZA SHACK 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY RORY PERRIER 
* TENTATIVE RULING: * 
 
See line 4. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-01151 
CASE NAME: NORDE VS. CENTER FOR AUTISM 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CENTER FOR AUTISM AND RELATED DISORDERS, LLC 
* TENTATIVE RULING: * 
 
Defendant CARD demurs to the complaint, seeking abatement. CARD also has petitioned the 

Judicial Council to coordinate this action with the other PAGA actions pending against it around 

the state, or, to stay this action.  The demurrer is overruled without prejudice. Ruling on the 

demurrer has the potential to moot the proceedings before the Judicial Council.  The Court 

declines to do so.  Perhaps the Judicial Council will stay this case.  If it does not, and CARD 

believes it warranted, it may renew its demurrer following the Judicial Council's resolution of the 

matters now pending before it. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-02006 
CASE NAME: CATERPILLAR FINANCIAL VS DA SILVEIRA 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Granted.  The moving papers establish adequate grounds and there is no opposition. 
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 8.  TIME:  9:00   CASE#: MSN19-1826 
CASE NAME: PETITION OF THAMES TIGER LLC 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT PAYMENT RIGHTS  /  FILED 09-17-19 BY THAMES TIGER LLC) 
* TENTATIVE RULING: * 
 
Denied.  On October 24, 2019, the Court issued a tentative ruling continuing the matter and 
directing petitioner to provide an amended petition addressing several points.  No amended 
petition has been filed. 

 

  

 9.  TIME: 10:00   CASE#: MSC18-01416 
CASE NAME: SHEFAYEE  VS.  SAHAR 
SPECIALLY SET HEARING ON: INFORMAL DISCOVERY CONFERENCE 
SET BY DEPARTMENT 39 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

  

10.  TIME: 10:00   CASE#: MSC18-01416 
CASE NAME: SHEFAYEE  VS.  SAHAR 
HEARING ON OSC RE: WHY ATTORNEY OLIVERI SHOULD NOT BE SANCTIONED FOR 
FAILURE TO APPEAR AND PARTICIPATE IN THE 11/20 CMC 
* TENTATIVE RULING: * 
 
Attorney Oliveri to appear. 

 

 

 


